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c,
B

ulgaria
A

lexander K
ornezov*

I. N
ature

and
scope

ofthe
rights

protected

Q
i.A

re
there

any
rem

aining
(potential

or
actual)

gaps
in

the
su

b
stantive

scope
and

level
of

protection
of

fundam
ental

rights?
A

nd
can

(potential)
gaps

in
one

fundam
ental

rights
source

be
filled

by
l

reference
to

other
fundam

ental
rights

sources?
Itis

possible
to

identify
tw

o
groups

offundam
ental rights

w
hose

scope
and!

.
orlevel

ofprotection
varies

according
to

their
source.

T
he

rights
classified

in
the

firstgroup
have

a
w

ider
scope

under
the

B
ulgarian

C
onstitution

than
under

the
C

harter
or

the
E

C
H

R
(P

artA
).

T
he

rights
classified

in
the

second
group

enjoy
a

w
ider

scope
or

level
of

protection
under

the
C

harter
or

the
E

C
H

R
than

under
the

C
onstitution

(P
art

B
).

A
fter

identifying
the

resu
lt

ing
gaps,

the
analysis

then
draw

s
a

num
ber

of
conclusions

(P
art

C
),

w
ith

.
regards,

first,to
the

fundam
ental

rights
w

hich
should

be
considered

as
part

ofB
ulgaria’s

constitutional identity
(P

art
C

,point
1);second,

to
the

problem
s

r
w

hich
m

ay
potentially

arise
from

the
resulting

gaps
(P

art
C

,points
2

and
3);

and
third,

to
the

possible
w

ays
offilling

in
the

gaps
(P

art
C

, points
4

and
5).

A
.

F
u
n
d
am

en
tal

rig
h
ts

w
hose

scope
is

w
id

er
u
n
d
er

th
e

B
u
lg

arian
C

onstitution
1.

A
num

ber
ofsocial

rights
guaranteed

by
the

B
ulgarian

C
onstitution

generally
have

a
w

ider
scope

than
those

under
the

C
harter.

T
hus,for

exam
ple:

—
by

virtue
of

article
48,paragraph

5
ofthe

C
onstitution,

w
orkers

and
em

ployees
shall

be
entitled,

in
particular,

to
a

g
u
aran

teed
m

inim
um

pay.
T

he
right

to
a

guaranteed
m

inim
um

pay
is

not
enshrined

in
the

C
harter

(see
article

31);

•
D

r.
A

lexander
K

ornezov
L

L
.M

.
(B

ruges)
w

orks
as

L
egal

S
ecretary

at
the

C
ourt

of
k

V

Justice
ofthe

E
uropean

U
nion.

Founding
m

em
ber

and
m

em
ber

of
M

anagem
ent

B
oard

ofthe
B

ulgarian
A

ssociation
for

E
uropean

Law
.

E
ditor

in
chiefofthe

(B
u
l

garian)
E

uropean
Law

R
eview

.Teaches
EU

law
at

the
U

niversity
of

N
ationai

and
W

orld
Econom

y
(Sofia).The

view
s

expressed
in

this
subm

ission
are

strictly
personal.



260
B

u
lg

aria
B

u
g
:ria

2
h

—
under

article
52,

paragraph
l

of
the

C
onstitution

the
right

to
health

care
is

defined
as

the
right

to
“affordable

m
ed

ici
care”,

and
even

to
“free

m
edical

care
in

accordance
w

ith
conditions

and
procedures

established
bylaw

”.
m

e
substantive

scopr
ofthis

right
is

therefore
w

ider
than

the
right

to
health

care
recognized

by
arLicie

35
of

the
C

harter;
—

sim
ilarly,

according
to

A
rticle

47,paragraph
2

of
the

C
o
n
n
n
n
o
n

m
others

have
the

right
to

“prenataland
postnatal

leave,jre:
obstet

nc
care,alleviated

w
orking

conditions
and

cther
social

aSSIS
ance°;

—
the

right
to

education
has

a
w

ider
scope

.inder
artici

ofthe
B

nigarian
C

o
n
stitu

tio
n
.

it
guarantees

not
only

free
prim

ary
and

secondary
education

in
state

and
m

unicipal
schools

(sim
i

larly
to

article
14

of
the

C
harter),

but
alsofree

higher
eaucation

according
to

the
conditions

laid
dow

n
by

law
.

in
additior.,

the
establishm

ents
ofhigher

education
have

the
co

n
stitu

tio
n

right
to

academ
ic

autonom
y.

2.
T

he
right

to
a

fair
trial

has
one

specific
dim

ension
under

B
uig.nan

co
n
stitu

tio
n
al

law
,

A
ccording

to
article

31,
p
arag

rap
h

2
of

the
C

onstitution,
no

one
shall

be
convicted

solely
by

virtue
of

his
or

her
confession.

B.
F

undam
ental

rights
w

hose
scope

is
w

ider
under

the
C

harter/E
C

I-IR
1.

T
he

scope
of

the
prohibition

of
discrim

ination
under

the
B

ulgariu
C

onstitution
seem

s
narrow

er
in

com
parison

w
ith

the
C

harter
s
i
.r

the
E

C
H

R
.

In
particular,

language,
age

and
sexual

orientaticH
ue

not
listed

am
ong

the
grounds

on
w

hich
discrim

ination
is

prohib
ited

(A
rticle

6,
paragraph

2
of

the
C

onstitution).
T

he
B

u
lg

aiai
C

onstitutional
C

ourt
has

held
that

the
aforem

entioned
article

c
o

tains
an

exhaustive
list

of
all

the
grounds

on
w

hich
discrim

inatioi
is

prohibited.’
B

y
contrast,

A
rticle

21
ofthe

C
harter

refers
expressi

to
the

abovem
entioned

three
grounds

of
discrim

ination.
A

rticle
E

C
H

R
does

not
m

ention
age

and
sexual

orientation
but

prohibiL
s

“discrim
ination

on
any

ground
such

as
.
.

.“
.In

addition,
age

and
sex

ual
orientation

are
m

entioned
in

A
rticle

1
of

P
rotocol

N
o

12
of

the
E

C
H

R
.

2

1
Judgm

ent
N

o.
I

from
1

F
eb

ru
ary

1993, case
N

o.
23/92;

ju
d
g
m

en
t

N
o.

I
from

16
January

1997
case

N
o. 27/96;judgm

ent
N

o.
1

from
27

January
2005,case

N
o.

8/2004.
2

B
ulgaria

is
not

a
signatory

to
P

rotocolN
o

12
E

C
H

R
.

It
is

not
clear

w
hether

the
drafters

ofthe
C

onstitution
iru

en
tio

n
ally

excluded
the

aforem
entioned

three
grounds

ofdiscrim
ination.

T
he

law
on

protection
against

discrim
ination,

w
hich

w
as

adopted
several

years
after

that,
contains

a
longer

list
otprohibited

grounas
of

discrim
ination,w

hich
contains,

in
p
rticu

la:,
agc

and
se

x
u
a
l
o
h

en
ttscjn

as
w

ell
as

all
other

grounds
recognized

by
in

tern
atio

n
al

treaties
to

w
hich

B
ulgaria

is
sig

n
a
to

r
3

In
a

recent
Judgm

ent
h
o
w

ever
Lire

C
onstitutional

C
ourt

refcred
to

tne
gero

cat
principle

ot
equality

in
order

to
fillin

[he
resulting

g
ap

.
4

2.
T

he
freedom

of
assem

bly
and

a
s
8
o
r

m
ay

be
seen,

at
least

in
une

case,
as

m
ore

restricted
under

the
C

onstitution
than

under
the

E
C

H
R

.
T

he
form

er
stipulates,

in
A

rticle
11,p

an
ag

rah
4,that

“there
shall

be
no

political
parties

on
ethnic,

raca!
or

religicus
lines,..

T
his

prohibition
m

ay
or

m
ay

not
w

ithstand
the

judicial
control

ex
er

.csed
by

the
E

C
H

R
in

relation
to

A
rticle

11
E

C
FIR

,in
pas

ticular
w

ith
rogard

to
the

test
of

proportionality.
T

he
sam

e
applies

in
relation

to
A

stides
12

and
52,paragraph

1
ofthe

C
harter.

3.
T

he
right

of
free

m
ovem

ent
also

has
a

different
substantive

scope.
U

nder
article

35,paragraph
1,of

the
C

onstitntion
everyone

shall
be

free
to

choose
a

place
of

residence
and

shall
have

the
right

to
free

dom
ofniovem

ent
in

the
territory

ofthe
country,

as
w

ell
as

the
right

to
leave

the
country.

H
ow

ever,
this

right
can

be
restricted

by
law

“in
the

nam
e

of
national

security,
public

health,
and

the
rights

and
freedom

s
ofother

citizens”.
In

com
parison,

under
E

U
law

the
free

m
ovem

entofE
uropean

citizens
can

only
be

restricted
on

grounds
of

public
security,

public
policy

or
public

h
ealth

.
6

It
could

therefore
be

argued
that

the
scope

ofthis
rightis

w
ider

under
E

U
law

than
under

the
national

C
onstitution,

in
so

far
as

under
the

latter
the

rights
and

freedom
s

ofother
citizens

can
be

a
sufficientground

for
denying

the
right

offree
m

ovem
ent.

A
rticle

4,paragraph
1

ofthe
law

.
Judgm

entN
o

11
from

5
O

ctober
2010,case

13/2010.
The

C
onstitutional

C
ourthas

already
declared

anticonstitutional
one

political
p
arty

(“O
M

O
-Ilinden”-P

IR
IN

,judgm
ent

N
o

1
from

29
F

ebruary
2000,

case
N

o
3/99)

and
has

rejected
another

m
otion

to
apply

A
rticle

11,paragraph
4

ofthe
C

onstitution
(this

case
concerned

the
M

ovem
ent

for
R

ights
and

F
reedom

s,
see

judgm
ent

N
o

4
from

21
A

pril
1992,case

N
o

1/91).
It

rem
ains

to
be

seen
w

hether
this

traditional
approach

to
the

possible
restriction

o
f

the
freedom

ofm
ovem

ent
under

E
U

law
w

ould
rem

ain
valid

in
the

light
ofA

rticle
52,

paragraph
1

ofthe
C

harter.

1
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4.
The

right
tu

m
arriage

is
lim

ited,
under

article
46, paragraph

i,
ofthe

C
onsthudcn,

to
the

voluntary
union

betw
een

a
m

an
an

d
a

w
o
m

a
n
.

A
rticle

12
liH

R
as w

om
en

n
a

s;m
ilar

w
ay. By

contrast,
the

rightto
m

arriage
conterred

by
article

9
of the

C
harter

is
not

hm
itea

to
m

ar
riages

betw
een

individuals
of the

ooposite
sex

and
also

encom
passes,

unlike
m

e
C

jnsr:tu:ion,
other

form
s

of fo
u
n
d
n
g

a
fam

ily.’
5.

T
here

are
a

num
ber

of
fundam

ental
rights

chat
have

oeen
co

o
n

crated
in

the
n
a
rte

r
and/or

the
E

C
H

R
b
u

w
hich

are
not par;

or
tL

B
ulgarian

C
onstitution.

‘Ihese
are,

or
exam

ple:
—

protection
of personal data.

it
can

be
arg

u
ed

th
at

th
is

right
to

sonic
ex

ten
t

covered
by

th
e

rig
h
t

to
p
riv

ate
an

d
fam

ily
life

unaex
article

22
01

to
e

o
n
stitu

lio
n
;

laow
ever

m
ccc

tw
o

rights
do

u
0
t

necessarily
and

alw
ays

coincide;
—

the
w

orkers’
right

to
in

fo
rm

atio
n

an
d

conn.dtation
w

ith
:;

r
iin

d
ertak

h
g

(A
rticle

27
of

the
C

harter).
N

o
sim

ilar
right

can
h
r

found
in

rite
C

onstitution;
the

ri,eht to
soond

adm
inistration

(ar tide
41

of
the

C
harter),

—
die

right
o
f access

to
docum

ents
(article

42
ofthe

C
h
arter,.

T
his

is
only

to
a

certain
extent

covered
by

article
41, paragraph

2
of tue

C
onstituticu

w
h
ch

entitles
citizens

to
“obtain

inform
ation

from
;a

te
bodies

and
agencies

on
any

m
atter

of
legitim

ate
interes:

to
them

w
hich

iS
not

a
state

or
official

secret
and

does
not

affect
the

rights
ofothers”.
9

—
rue

right
to

legm
aid

(A
ricIe

47
of

the
C

harter,
artacie

6,
p
ara

g
rap

h
3,

letter
c)

E
C

H
R

),
i/ic

p
rin

cip
le

o
f

p
ro

p
o
rtio

n
ality

of
crim

inal
cjei:ces

crp
en

alties
(A

rticle
49

ofthe
C

harter),
as

w
ell

as
the

right
nor

to
be

tried
orpum

shec!
tw

ice
in

crim
inalp

ro
ceed

ings for
the

cam
e

ci im
inaloffence

(A
rticle

50
of

the
C

harter
and

rta
c
ie

4
of

P
ro

to
co

l N
o

7
to

the
E

C
H

R
).

L
.

C
o
lu

s
tiis

1.
T

he
ouest;on

ot
w

hich
constrtutaonal

rights
shall

be
considered

to
be

part
of

a
M

em
ber

State’s
co

n
stitu

tio
n
al

k
e
t1

iy
has

no
clear

answ
er

in
the

academ
ic

w
ritings

or
in

the
case

law
.

It
could

be
argued

that
C

hapter
1

ii-’undam
ental

principles”)
and

C
hapter

Ii
(“F

nndam
ental

R
ights

and
O

bligations
of

C
itizens”)

of
the

C
onstitution

should
be

regarded
as

being

c
e

PaL
iC

, point
5

below
.

See
for exam

ple
judgm

ent ofthe
C

onstitutional C
ourtN

o
I from

1996, case
N

c.7/96.

B
ulgaria
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pan
of

B
ulgarian

constitutional
id

en
tity

.
9

T
his

is
a

tather
large

approach
to

the
stotion

of
“constitutional

identity”
since,

if
it

w
ere

to
be

accepted,
it

w
ould

cover
virtually

all
principles

and
fundam

enai
rights

enshrined
in

the
C

onst:tution.
O

ne
possible

consequence
of

such
an

interpretation
w

ould
be

that certain
contentious

constitutional
provisions,

such
as

the
prohibition

of
sam

e
sex

m
arriages,m

ay
be

considered
as

partofthe
country’s

constitutional
identity. T

he
sam

e
m

ay
apply

to
the

various
social rights

enshrined
therein.

It
could

also
be

argued
that

B
ulgaria’s

legal
order

has
a

certain
num

bet of unw
ritten

principles
w

hich
underline

its
constitutional

identity.
O

ne
such

exam
ple

is
the

obligatory
use

ofthe
C

yrillic
alphabet

in
official

doors
irients

and
in

public
places. T

his
m

ay
give

rise
to

certain
problem

s
related

to
the

(obligatory)
transcription

in
C

yrillic
of

nam
es

of individuals
from

other
M

em
bea

States
w

ho
enjoy

certain
rights

as
E

uropean
citizens:

nam
ely

the
right

of
free

m
ovem

ent.
T

he
full

and
effective

exercise
ofthis

right
m

ay
be

hindered,
iii

certain
circum

stances,
if

under
national

law
his

or
her

nam
e

cannot
be

transcribed
in

the
sam

e
w

ay
as

it
appears

in
his

or
her

M
em

ber
State

oforigin.‘The
C

ourt’s
case

law
has

already
addressed

sim
ilar

issues,
for’

exam
ple

in
the

recent
R

unevid
case’°.

2.
T

he
com

parative
analysis

carried
out

above
show

s
that

there
are

no
truly

“unique”
fundam

entalrights
under

the
B

ulgarian
C

onstitution
both

the
C

harter
and

the
EC

I-IR
recognize

the
sam

e
or

very
sim

ilar
fundam

ental
rights.

Still,
it

could
be

argued
that

the
substantive

scope
of

a
lim

ited
c
a
t

egory
of

fu
n
d
am

en
tal

rights
guaranteed

u
n
d
er

tL
e

C
o
n
stitu

tio
n

is
w

ider
(Part

A
above).

In
this

regard,
it

should
be

kept
in

m
ind

that
according

to
artide

53
ofthe

C
harter

the
latter

shallnotbe
interpreted

in
a

w
ay

thatw
ould

lim
itor

restrictthe
rights

guaranteed
under

the
national

constitutions
of the

M
em

ber
States.

H
ow

ever,
a

p
o
te

n
tia

l
c
o
n
flic

t
c
a
n
n
o
t

be
excluded,

in
par-

ticular
as

far
as

the
constitutionally

recognized
social

rights
are

concerned
w

hose
scope

is
perceived

as
poientiaily

w
ider.

Such
a

conflict
could

result
in

cases
w

here
these

rights
have

to
be

balanced
againstother

fundam
ental

rights
ofparticular

im
portance

under
E

U
law

,
such

as
the

right
to

free
m

ovem
ent.

Such
conflicts

rem
ain

how
ever,

for
the

tim
e

being,
hypothetical,

given
that

the
country

has
not

so
far

experienced
an

influx
ofm

igrantw
orkers.

3. A
s

far
as

the
second

group
of fundam

ental
rights

are
concerned

(P
art

B),it is
generally

considered
thattheir

potentially
larger

scope
under

E
U

law

T
his

view
is

supported,
although

in
different

term
s,

in
the

case
law

of
the

C
onstitutional C

ourt
—

see,for
exam

ple,judgm
ent N

o
4

from
21

A
pril

1992,case
N

o
1/91, Section

I, point3).
10

C
ase

C
-391/09.

‘1*
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w

ould
not,

as
a

w
hoie, lead

cc
proU

lem
s

of a
large

scale.
Still,

certain
o
b
e
c

tions
g
aiu

st
ir

iie
g

the
level of protection

resu
tL

g
from

E
U

law
m

ay
arise

in
som

e
specIfic

cases
w

here
the

possibility
fat

public
authoritie2

to
act

in
the

pualic.
interest

is,
as

a
resuti,

restricted.
O

ne
such

exam
pte

stem
s

from
the

prohibition
nf discrim

ination
on

grounds
of

ethnic
origin.

W
hile

this
type

of
Jiscrim

inahon
is

also
prohibited

under
the

C
ciistitucion

a
n

the
relevant legislative

acts,
it

is
geflerally

perceived
thai

the
level

ofp
ro

te’
tion

under
E

U
lavr

m
ay

be
highei

than
under

national
law

.
B

y
applying

EL
law

,
ifl particular

the
C

harter
and

D
irective

2000/43,’E
C

, this
specilic

g
ro

u
w

of
discrim

ination
could

for
exam

ple
prevent

public
authorities

and
private

c
o
m

p
a
n
ie

s
fro

m
ta

k
in

g
th

e
n
e
c
e
s
s
a
ry

m
e
a
s
u
re

s
a
g
a
in

s
t

th
e

a
b
u
s
iv

e
u
se

o
f

th
e

national
electrical

grin
or

of
other

utilitieS
by

the
resinents

of som
e

depi ivec
neighbourhoods

w
here

the
m

ajority
of

the
population

belongs
to

a
certain

ethnic
group

b)-lim
iiing

the
access

to
the

respective
m

easurem
ent

devices.”
4.

T
he

com
parative

analysis
of

tue
fundam

ental
rrghts

protected
under

the
B

ulgarian
C

onstitution, on
the

one
hand, and

the
C

harter
and

the
E

C
R

,
or.the

other
hand, show

s
thatcertain

gaps
cannot be

excluded
outrtghL

T
hese

gaps
cart

how
ever

e
fihed

in
several

w
ay

.
Firstly,

the
fundam

ental
rights

w
hicn

are
part

of the
C

harter/E
C

H
R

butnot part
of

the
C

onstitution
(P

an
B,

point
5), are

recogntzed, in
one

w
ay

or
another,

in
vat:ous

nationaL
egzslat:ve

acts, w
h
rc,

aithough
not

constitutional in
nature, provide

for
sim

ilar
protec

tion.
T

he
fa

c
t

char
tilese

rights
are

not
part

ofthe
oaiaiague

or
constitutiona’

rights
m

ay
artect

the
3u
d
icial

control
exercised

by
the

C
onstitutional

C
ourt.

A
rguably,

tile
ratte-

m
ay

not
be

able
to

exatnne
w

hether
a

national law
trio

lates
these

rights
since

they
are

not
in

the
constitutron.

S
eco

n
iy

,
som

e
gaps

can
te

tilled
by
1efereace

to
other fu

n
aain

en
a.

rights
g
u
a
ra

n
c
e
e
d

by
the

C
onstitution

(eg.
the

right
of

a
c
c
e
s
s

to
docum

ents
can

be,
to

som
e

extent,
covered

by
the

corutitutional
right

to
obtain

in
fo

r
naatioi;

the
r:ght

to
protectIon

ofpersonal
data

can
be

partially
covered

by
the

constitutional
right

of private
and

fam
ily

life).
T

hirdly;
‘:he

resulting
gaps

m
ay

also
be

filled
by

reference
to

the
relevant

instrum
ents

of
international

law
. T

he
C

o
n
stitu

tk
n
ai

coart
Ic

com
petent

L
O

review
the

com
patibIlity

ofa
national

14W
w

ith
an

international
agreem

ent
to

w
hich

B
ulgaria

is
sig

n
ato

ry
.

1
2

T
he

C
onstitutional

court
h
a

been
asked,

on
this

basis,
to

rule
on

various
occasions

on
m

e
com

patibility
of a

national
law

w
ith

the
E

C
H

R
.

T
herefore,

as
long

as
a

given
fundam

ental
right

is

“
Such

a
case

is
presently

pending
before

the
EC,’

—
case

C
-394111, B

eiov.
12

A
rticle

149, paragraph
1, point

4
of the

C
onstitution.

enthrined
in

the
E

C
H

R
,

the
C

onstitutional
court

w
ril

e
n
to

e
it,no

m
atter

w
hether

this
right

has
been

re
c
o
rJz

e
d

by
the

C
onstItution

or
tiot.

Since
m

ost
of

the
resulting

gaps,
how

ever,
stern

from
the

C
harter,

and
not

the
E

C
H

P
,

this
recourse

can
be

of lithe
or

no
oarticuiar

ise.
It

w
ould

therefore
be

im
portant

to
see

w
hether

the
C

onstitutional
court

is
prepared

to
re’iw

tue
com

patibility
ofa

national
law

w
ith

E
U

law
and

declare
the

form
er

anti-
constitutional,

if
ii

breaches
E

U
law

.
‘ihe

C
onstitutional

aom
t

has
not

yet
taken

a
clear

stand
on

this
m

atter.
T

his
problem

can
how

ever,
in

certain
cases,

be
sidestepped.

O
ne

such
exam

ple
is

the
right

to
integrity

of
the

person
in

the
field

of
m

edicine
and

biology.
T

his
right

has
a

w
ider

reach
under

article
3,

caragraph
2

of
the

C
harter

in
com

parison
w

ith
article

29, paragraph
2

of
the

C
onstitution.

Y
et,

given
that

B
ulgaria

is
signatory

to
the

C
onvention

of
H

um
an

R
ights

and
B

iom
edicine,

adopted
by

the
C

ouncil
of

E
urope

w
hich

provides
fat

very
sim

ilar
protection

to
that

ofthe
C

harter;
the

substantive
scope

of
this

fu
n

dam
ental

right
should

be
deem

ed
to

be
protected

in
a

identical
m

anner.
the

sam
e

applies
to

the
international

C
ovenant

on
E

conom
ic,

Social
and

C
ultural

R
ights

and
International

C
ovenant

on
C

ivil
and

P
olitical

R
ights

w
hich

can
be

seen
as

m
eans

ofinterpretation
ofthe

relevant
internationally

recognized
fundam

ental
rights.’
3

5.
It

cannot
be

ruled
out

that
som

e
ofthe

resulting
gaps

m
ay

be
in

ten
tIonally

sought.
If

th
at

is
the

case,
the

gaps
should

be
respected.

S
uch

appears
to

be
the

case
w

ith
the

right
to

m
arriage.

W
hile

the
n
atio

n
al

C
onstitution,

as
w

ell
as

the
E

C
I-IR

have
restricted

the
right

to
m

arriage
to

m
dividuals

of
ihe

opposite
sex,A

rticle
9

ofthe
C

harter
is

m
ore

w
idely

and
neutrally

w
orded.

H
ow

ever,
the

latter
does

not
seek

to
fill

i
irthis

particular
gap,

given
that

it
explicitly

refers
back

to
the

national
law

s
w

hich
regulate

the
m

atter.T
his

should
be

interpreted
as

m
eaning

that
the

lim
itations

ofthe
rightto

m
arriage

by
virtue

ofthe
B

ulgarian
C

onstitution
rem

ain
valid

even
ifthey

com
e

w
ithin

the
scope

ofE
U

law
.

In
other

areas,
the

sam
e

fundam
ental

right
m

ay
have

a
different

scope.
depending

on
w

hether
itcom

es
under

E
U

law
or

riot,
O

ne
possible

exam
ple

could
be

the
right

to
free

m
ovem

ent.
If

it
is

exercised
w

ithin
the

E
U

,
the

C
harter

and
the

relevant
provisions

of
E

U
law

w
ill

apply.
if

it
is

execised
outside

of
the

E
U

,
it

can,
in

general,
be

subjected
to

stricter
rules

under
national

law
.

See,
for

exam
ple,Judgm

ent
N

o
7

from
4

A
pril

1996
ofthe

C
onstitutional

C
ourt,

rase
N

o
1/1996.

ItII,



2
6
6

B
ulgaria

B
u

lg
aria

2r
1

Q
2.

W
h

at
is

th
e

ro
le

of
g

en
eral

legal
p
rn

cip
ies:

can
th

ey
fu

n
ctio

n
as

so
u

rces
of

fu
n

d
am

en
tal

righis
p

ro
tectio

n
?

Itm
ay

not
alw

ays
be

possible
to

draw
a

clear line
betw

een
generallegalp

rin
ciples

and
fundam

ental
rights

T
he

B
ulgarian

C
onstitution

m
ay

be
thougnt

to
draw

such
a

line:
C

hapter
I

is
about

“F
undam

ental
principles”,

w
hile

C
hapter

11
is

about
“F

undam
ental

rights
and

obligations
of

the
citizens”.

To
a

certain
extent

this
distncuon

is
consistent

w
ith

the
substantive

co
n

tent
of

these
tw

o
chapters.

A
closer

look
how

ever
show

s
that

som
e

typical
fundam

ental
rights,

such
as

the
right

to
property

and
inheritence

(A
rticle

17),as
w

ellas
the

right
to

consum
er

protection
(A

rticle
19,paragraph

2)
are

included
in

C
hapter

I
and

m
ay

therefore
be

view
ed

not
as

rights,but
also

as
principles.

Itm
ay

be
argued

thatthe
E

U
C

harter
offundam

ental
rights

does
not

m
ake

a
clear-cutdistinction

betw
een

rights
and

principles
either.’
4

T
he

case
law

ofthe
C

onstitutional
court

show
s

that
som

e
fundam

ental
constitutional

principles,
such

as
the

principles
oflegality

(A
rticle

4),eq
u
al

ity
(A

rticle
6),

a
public

hearing
and

audiatur
et

altera
pars,

as
w

ell
as

the
principle

oftru
th

(A
rticle

121)
are

often
used

as
m

eans
ofinterpretation

to
define

the
actual

scope
and

level
of protection

ofa
given

fundam
ental

right.
O

ne
exam

ple
is

the
principle

of non-discrim
ination

w
hose

scope
is

relatively
narrow

under
the

C
onstitution

given
the

lim
ited

num
ber

ofgrounds
listed

in
A

rticle
6, paragraph

2.
In

one
case,

the
C

onstitutional
C

ourt
referred

to
the

generalprinciple
ofequality

in
order

to
fillin

the
resulting

gap.’
5

T
here

are
also

a
num

ber
ofim

portant
principles,

m
ostly

of procedural
nature,

w
hich

are
enshrined

in
various

legislative
acts.

E
xam

ples
of these

are
the

principles
of

fairn
ess’

6,
of

sound
ad

m
in

istratio
n
’

7,
of

p
ro

p
o
rtio

n
a
lity

1
8
,

of
deciding

a
case

w
ithin

a
reasonable

tim
e’

9,
of

transaprency
and

accessib
ility

2
0
.

T
nese

principles,
although

not
constitutional

in
rank,

m
ay

also
be

used
as

a
tool

of interpretation
of the

scope
and

the
required

level
of

protection
ofcertain

fundam
entalrights.

‘
See

the
reply

to
Q

uestion
8.

15
Judgm

entN
o

11
from

5
O

ctober
2010,case

13/2010.
16

A
rticle

6(1)
ofthe

C
ode

of adm
inistrative

procedure.
‘

A
rticle

6(1)
ofthe

C
ode

ofadm
inistrative

procedure.
“

A
rticles

6(2)(5)
and

10
of the

C
ode

of adm
inistrative

procedure.
“

A
rticle

13
ofthe

C
ode

ofcivilprocedure
and

A
rticle

11
of the

C
ode

ofadm
inistrative

procedure.
26

A
rticjesi2

and
13

ofthe
C

ode
ofadm

inistrative
procedure.

II.
H

o
rizo

n
ta

ffc
c
t

ax
i

C
oilsion

of
idghts

Q
3.

T
o

w
h

at
ex

ten
t

is
‘h

o
rizo

n
tal

effect’
o
f

fu
n
d
am

en
tal

rig
h
ts

accep
ted

in
th

e
M

em
b
er

S
tates?

H
ow

is
th

e
case

law
of

th
e

EC1
in

this
resp

ect
receiv

ed
?

The
horizontal

effectoffundam
ental

rights
has

been
generally

w
ellreceived

in
B

ulgaria
both

by
the

legislature
arid

the
ease

law
.

In
particular,

there
are

no
signs

ofnational
courts

Jeing
reluctant

to
accept

tn
e

case
law

o
tthe

E
C

J
in

this
respect.

Q
4,

H
ow

d
o

M
em

b
er

S
tates

w
ithin

th
eir

resp
ectiv

e
ju

risd
ictio

n
s

and
EU

in
stitu

tio
n
s

deal
w

ith
caS

es
o
f

th
e

collis;ori
of

rights,
b
o

th
as

regards?

a.
cl1

isio
n

s
betw

een
classic

rights
(e.g.

n
o

n
-d

isciju
iju

atto
n

asd
free

dom
ofexpression

or
religion,etc.)

B
ulgarian

constitutional
law

m
akes

the
tra

d
itio

n
a
l

d
istin

ctio
n

betw
een

absolute
and

relative
hum

an
rights.

W
hilst

the
form

er
cannot

b
e

su
b
ject

to
restrictions,

the
latter

can.
E

xam
ples

of
relative

hum
an

rights
are

the
freedom

ofconscience,ofthought
and

religion
(A

rticle
37),the

freedom
of

expression
(A

rticles
39),

the
right

to
obtain

and
dissem

inate
inform

ation
(A

rticle
41).

T
he

C
onstitutional

court
has

explicitly
refused

to
establish

a
hierarchy

betw
een

th
e

various
constitutional

rights
and

has
confirm

ed
th

at
co

llisio
n
s

should
be

resolved
on

a
case

by
case

basis
by

balancing
the

rights
in

q
u
e
stio

n
2
1
.

F
or

the
purposes

of
balancing

th
e

various
co

n
cu

r
rent

fu
n
d
am

en
tal

rights,
n
atio

n
al

ju
risd

ictio
n

s,
and

in
p
articu

lar
the

C
onstitutional

C
ourt,

w
ithout

giving
priority

to
a

given
category

ofrights
over

another,w
ould

resolve
the

resulting
collision

by
appiying

the
principle

ofproportionality.
2

2
In

som
e

cases
the

collision
m

ay
be

resolved
by

referring
to

the
resp

ec
tive

constitutionalprovisions,som
e

ofw
hich

explicitly
provide

for
a

num
ber

of
exhaustively

enum
erated

grounds
on

w
hich

som
e

of
the

relative
hum

an
rights

can
be

restricted
—

for
exam

ple
the

freedom
ofconscience,ofthought

and
religion

(A
rticle

37),the
freedom

of
expression

(A
rticles

39),
the

right
to

obtain
and

dissem
inate

inform
ation

(A
rticle

41),w
hich

can
be

restricted,
inter

alia,ifexercised
to

the
detrim

entof
the

“rights
and

obligations
ofotner

Judgm
entN

o
7

fro
m

4
A

pril
1996,

case
N

o
1/1996.

22
For

an
exam

ple,see
Judgm

entN
o

2
from

31
M

arch
2011,case

N
o

2/2011.



2
6

B
ulgaria

citizens”.
T

his
construction

is
sufficiently

vague
to

allow
a

large
degree

of
fiexibality

and
a

case
by

case
approach.

In
cases

w
here

the
C

onstitution
itself

does
not

contain
an

exhaustive
list

of
possible

grounds
for

restric
tion,

nationaljurisdictions
also

refer
to

the
general

prohibition
of

abuse
of

rights
(A

rticle
57

paragraph
2

ofthe
C

onstitution)
as

a
tO

O
lfor

resolving
the

resulting
collision.

T
he

case
law

contains
various

exam
ples

w
here

the
freedom

of
religion

had
to

be
w

eighed
against

the
principle

of
equal

treatm
ent

(e.g.
religious

clothing
incom

patible
w

ith
school

u
n
ifo

rm
s

2
3

)
.

S
ince

the
principle

of
equal

treatm
ent

im
plies

the
prohibition

of
privileges

for
certain

groups
of

the
society

(in
this

case,
the

privilege
not

to
w

ear
a

school
uniform

),
it

is
generally

considered
that

its
w

eight
against

the
freedom

of
religion

is
b
ig

ger.
B

alancing
the

freedom
ofexpression

against
the

right
to

privacy
or

to
hum

an
dignity,

it
is

norm
ally

the
latter

w
hich

w
ill

prevail,
unless

the
p
e
r

son
in

question
is

public
and

the
revealed

circum
stances

have
a

link
w

ith
his

public
statu

re.
2
4

T
he

case
law

also
show

s
som

e
recurrent

criteria
w

hich
are

often
taken

into
consideration

for
the

purposes
of

the
balancing

act
—

for
exam

ple
the

voluntary
nature

of
an

individual’s
action

(he
or

she
have

voluntarily
chosen

to
sign

up
for

a
certain

educational
curriculum

w
hich

includes
religious

training);
the

general
nature

of
a

discrim
inatory

b
eh

av
iour

(it
is

aim
ed

at
a

specific
group

of
people

as
such,

irrespective
of

the
person’s

individual
behaviour)

—
in

such
cases

the
prohibition

ofd
iscrim

i
nation

w
illprevail

over
the

freedom
ofexpression,

e
tc

.
2
5

b.
collisions

betw
een

on
the

one
h
an

d
classic

rights
and

socio-econom
ic

and
cu

ltu
ral

rights
o
n

the
other

(e.g.
free

m
ovem

ent
rights

and
fre

e
dom

of
exjw

ession,religion)
T

his
type

of
h
o
rizo

n
tal

collision
w

ill
also

be
resolved

along
the

lines
explained

above.
It

should
be

added
that

national
jurisdictions

have
not

yet,
at

this
stage,

had
to

deal
w

ith
balancing

the
right

of free
m

ovem
ent

of
citizens

from
other

E
U

M
em

ber
S

tates
against

other
fundam

ental
rights

for
the

reasons
explained

under
Q

uestion
1.T

he
case

law
how

ever
contains

an
interesting

exam
ple

w
ith

regard
to

the
possibility

to
restrict

the
free

23
See, for

exam
ple,D

ecision
N

o
37

from
27

july
2007,case

N
o

65/2006,
C

om
m

ission
forprotection

from
discrim

ination.
24

judgm
ent

N
o

7
from

4
A

pril
1996

ofthe
C

onstitutionalC
ourt,case

N
o

1/1996.
25

D
ecision

N
o

141
from

20
June

2008,
case

N
o

40/2007,C
om

m
ission

for
protection

from
discrim

ination;
D

ecision
N

o
211

from
8

O
ctober

2008,
case

N
o

8/2008,
C

om
m

ission
forprotection

from
discrim

ination.

l3uIgaia
2u9

m
ovem

ent
o

f B
ulgarian

citizens,
i.e.

their
right

to
leave

the
country,

Ps
cases

w
h

ere
the

exercise
ofthis

rightm
ay

affect
th

e
rights

ofother
citizens.

U
nder

national
law

B
ulgarian

citizens
m

ay
be

p
ro

h
ib

ited
from

leaving
the

c
o
u
n

try
if

they
have

u
n
p
aid

su
b
stan

tial
public

or
p

r
i
v

a
t
e

d
e
b
ts

2
6

T
his

ru
le

w
as

challenged
both

before
the

C
onstitutional

C
o
u
rt

arid
the

com
petent

ad
ru

in
istrativ

e
co

u
rts.

It
w

as
arg

u
ed

before
the

C
o
n

stitu
tio

n
al

C
o

u
rt

th
at

th
is

rule
aim

ed
at

protecting
the

creditor’s
rights.

A
rticle

35
o
ftire

C
onstitution

allow
s

the
restrictio

n
of

the
freedom

of m
ovem

ent
if

it
is

eA
ercisea

to
the

d
etrim

en
t

of
the

rights
and

freedom
s

of
o
th

er
citizens.

T
he

C
o
n
stitu

tio
n
al

C
o

u
rt

had
th

u
s

to
balance

the
d

eb
to

rs
right

to
n

ee
m

ovem
ent

against
the

creditor’s
right

to
recover

his
m

oney.
It

held
th

at
in

the
case

of non
paym

ent
o
f

public
debts,

the
citizens’

constitutional
rights

to
social

security
benefits,

education,
m

edical
insurance,

etc.
are

at
stake.

in
the

case
o
fnon

paym
ent

of
private

debt,
at

stake
is

the
creditor’s

right
to

property.
It

concluded,
in

b
o
th

cases,
th

at
these

co
n
stitu

tio
n

al
rig

h
ts

are
w

o
rth

y
of

p
ro

tectio
n

an
d

accepted
that

the
freedom

o
fm

ovem
entm

ay
be

restricted
in

order
to

protect
them

.
A

t
the

end,
the

challenged
legal

provision
w

as
held

to
be

in
co

m
p
at

ible
w

ith
th

e
C

o
n

stitu
tio

n
n

o
t

because
th

e
above

m
en

tio
n

ed
rig

h
ts

w
ere

incapable
ofrestricting

the
freedom

of
m

ovem
ent

but
because

the
resulting

restriction
w

as
d
isp

ro
p
o

rtio
n
ate.

2
7

In
parallel,

the
question

w
as

brought
to

the
E

C
J

for
a

p
relim

in
ary

n
il

ing
by

an
ad

m
in

istrativ
e

court.
T

he
key

question
is

w
h
eth

er
under

E
U

law
free

m
ovem

ent
rights

can
at

all
be

restricted
on

the
ground

that
they

affect
adversely

other
people’s

rights
and

freedom
s.

It
should

be
rem

inded
th

a
tthe

free
m

ovem
ent

rights
can

be
restricted

under
E

U
law

only
on

grounds
of

public
order,public

security
and

public
health.

In
addition,

purely
econom

ic
reasons

cannot
justify

such
a

restrictio
n

.
2
8

W
hile

A
G

M
engozzi

has
su

g
gested

thatthe
notion

of
“public

order”
m

ay
in

exceptionalcircum
stances

be
construed

as
covering

the
paym

ent ofa
public

debt
(since

the
taxes

collected
by

the
State

m
ay

serve
not

only
a

purely
econom

ic
goal),this

m
ay

notbe
the

case
ofa

private
d

e
b

t.
2
9

T
he

case
is

stillpending
before

the
EC

J.
T

here
is

an
im

p
o
rtan

t
co

n
cep

tu
al

d
ifferen

ce
b
etw

een
th

e
w

ay
the

C
o

n
stitu

tio
n
al

C
o
u

rt
resolved

the
collision

and
th

e
w

ay
the

E
C

J

26
A

rticles
75,paragraphs

5
and

6
ofthe

L
aw

on
the

B
ulgarian

personal identification
docum

ents.
T

he
am

ountofthe
public

debtis
determ

ined
atB

G
N

3000
(approx.

E
U

R
2500),w

hile
the

am
ountofthe

private
debtis

defined
sim

ply
as

“substantial”.
27

Judgm
entN

o
2

from
31

M
arch

2011,case
N

o
2/2011.

28
See,

for
exam

ple,A
rticle

27
ofD

irective
2004/38.

29
O

pinion
ofA

G
M

engozziof6
Septem

ber
2011,

C
-434/10.
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traditionally
does.

W
hile

the
latter

is
rather

reluctant to
adm

it
restrictions

to
the

free
m

ovem
ent
1ig

h
ts

at
all

and,
if it

does,
itconstructs

them
as

excep

tjO
iS

to
the

rule
w

hich
it

then
interprets

in
a

particularly
strict

tnanner,
the

C
onstitutional

C
ourt

had
no

conceptual
problem

s
to

adm
it

a
w

ide
array

ofpossible
restrictions.

W
hile

the
form

er
is

prepared
to

allow
oniy

restric

tions
intim

ately
iinked

to
public

order,
public

security
and

public
health,

the
latter

allow
s

practically
any

sort
of

fundam
ental

right
as

a
possible

counterbalance
to

the
free

m
ovem

ent
rights.

T
his

m
eans,

in
the

particular

case
in

u
estio

n
,

that
the

C
onstitutional

C
ourt

is
prepared

to
balance

the

free
m

ovem
ent

right;,
on

m
e

one
hand,

and
the

affected
concurrent

rights,

such
as

the
right

to
property,

the
rIght

to
social

security
m

edical
care.

etc.

(irrespective
of w

hether
they

are
of purely

econom
ic

nature
or

not),
on

the

other
hand,

relying,
for

the
purposes

of the
nalancing

act,
on

the
princ:pie

of prcportionaiity.
O

n
the

cortrary
according

to
A

G
M

engozzi,
the

above

m
cntioned

concurrent
rights

w
ould

quaiify
as

possible
justifications

for
the

resulting
restriction

of the
right

to
free

m
ovem

ent
only

in
exceptional

c
ir

cum
stances

and
only

ifthey
can

be
associated

w
ith

“public
order”.

c.
collisions

betw
een

room
-econom

ic
an

d
cu1trra1

rig
h
ts

iiiter
se

(e.g.
rig

h
t

to
strike

and
free

m
ovem

ent)?
N

attonal
courts

have
yet

to
elaborate

on
the

possible
solutions

of
collisions

betw
een

s
o
c
io

-e
c
c
r

1o
m

i
c

and
cultural

rights
in

ter
Se.

It
can

how
ever

be

assum
ed

that
they

w
ill

rely
on

the
traditional

w
ay

courts
have

dealt
w

ith
collision

issues,
nam

ely
by

balancing
the

concurrent
rights

arid
by

applying
the

principle
of proportionality,

as
w

ell
as

the
prohibition

ofabuse
ofrights.

It
is

interesting
to

note
that

the
right

to
strike

is
enshrined

in
A

rticle

O
or

the
C

cristttuticn.
U

nl:ke
other

constitutionally
recognized

rlgnis,

the
cm

nst:tutioE
does

not
expltcrtiy

provide
for

restrrctsons
to

the
rlgnt

to
strike

—
the

constitutional
text

sim
ply

states
that

“w
orkers

and
em

ploy
ees

shall
have

the
right

to
strike

in
defence

of
their

coilective
econom

ic
and

social
interests”

and
that

this
right

“shall
be

exercised
in

accordance
w

rth
O

O
fld

it;O
flS

and
procedures

established
by

law
T

he
C

o
n
sttu

tio
n
ai

C
ourt

has
how

ever
held

this
does

not
m

ean
that

the
right

to
strike

cannot
be

subject
to

restrictions.
In

particular;
it

has
referred

to
the

prohibition
of

abuse
ofright

in
order

to
justify

the
com

patibility
w

ith
the

C
onstitution

of

a
national

law
denying

the
right

to
strike

of
a

num
ber

of professions,
such

as,
am

ong
others,

those
related

to
the

distribution
and

supply
of

energy.

the
sector

of
com

m
unications,

of
m

edical
care,

e
tc

.
3°

It
did

not
how

ever

exam
ine

w
hether

the
resulting

prohibition
to

strike
in

t120
abovem

entioned
econom

ic
sectors

w
as

proportionate
to

the
pursued

o
b
jectiv

e.
3

1
T

his
could

m
ean

that
the

level
ofprotection

u
n
d
er

(he
C

o
n
s
titt;o

1i
m

ay
be

low
er

thaii
thatguaranteed

by
A

rticle
28

of the
C

harter
and

A
rticle

11
E

C
H

R
.

3
2

Q
5.

H
ow

d
o
es,

or
sh

o
u
ld

,
th

e
b

alan
cin

g
tak

e
p
lace

in
th

e
co

n
tex

t
of

th
e

m
u
ltip

licity
of

EU
,

E
C

H
R

an
d

n
atio

n
al

legal
o

rd
ers

Q
’rnulti!evei’

legal
order)?

It
is

subm
itted

that
the

fundam
ental

rights
enshrined

in
the

E
C

I-iR
should

be
perceived

as
a

m
inim

um
standard

of
protection.

T
his

is
conrirm

ed,
in

particular,
by

A
rticle

52,paragraph
3

of
the

C
hartei

according
to

w
hich

the
m

eaning
an

d
scope

ofthe
rights

enshrined
in

the
C

harter
w

hich
correspond

to
rights

guaranteed
by

the
E

C
H

R
shall

be
the

sam
e

as
those

laid
dow

n
by

the
said

C
onvention.T

his
article

goes
on

to
say

that
U

nion
law

m
ay

how
ever

provide
m

ore
extensive

protection.
T

he
next

level
ofprotection

(in
substantive

term
s)

is
the

C
harter,

su
b

ject
to

its
field

of
application

(A
rticle

51).
It

contains
rights

w
hich

are
not

protected
under

the
E

C
H

R
.

T
he

substantive
scope

ofcertain
corresponding

rights
is

also
w

ider
under

the
C

harter
than

the
E

C
H

R
.

T
he

lastlevel
ofprotection

(in
substantive

term
s)

m
ay

in
certain

cases
be

the
national

C
onstitutions

or
bills

ofrights
of

the
M

em
ber

States,
iii

so
far

as
the

C
harter

shall
not

be
interpreted

as
restricting

or
adversely

affect
ing

the
rights

recognized
by

national
C

onstitutions
(A

rticle
53).

T
herefore,

in
principle,

it
should

be
possible

for
national

C
onstitutions

to
provide

a
longer

list
ofrights

w
orthy

ofprotection
or

a
higher

level
ofprotection

of
the

corresponding
rights

than
that

of
the

C
harter.

a
See

the
d
issen

tin
g

o
p
in

io
n

of
judge

T.
T

odorov
w

ho
argues

th
at

w
hile

the
C

onstitution
m

ay
be

interpreted
as

perm
itting

certain
restrictions

to
the

right
to

strike,itdoes
notperm

it
the

denialofthis
right.

H
e

further
subm

its
thatthe

right
to

strike
can

take
various

form
s

and
that notallof them

im
ply

the
effective

interruption
of

all
of

the
respective

services.
In

other
term

s,
he

im
plicitly

suggests
that

if
the

principle
ofproportionality

had
been

applied,
the

prohibition
to

strike
atissue

w
ould

nothave
passed

the
test.

32
U

nder
A

rticle
11,paragraph

2
E

C
H

R
,

States
m

ay
im

pose
iaw

fui
“restrictions”

on
the

exercise
of the

rights
conferred

by
this

article
“by

m
em

bers
ofthe

arm
ed

forces,
of

the
police

or
ofthe

adm
inistration

of
the

State”.
T

he
E

xplanations
relating

to
the

C
harter

ofF
undam

ental
R

ights
(2007/C

303/02)
also

m
ention

that
“the

m
odahties

and
lim

its”
forthe

exercise
ofcollective

action,
including

strike
action,

com
e

under
nationallaw

s
and

practices.

Judgm
ent N

o
14

from
24

Septem
ber

1996, case
N

o
15/96.
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7

T
he

above
structure

m
ay

how
ever

prove
to

be
difficult

to
im

plem
ent in

practice.
especially

in
cases

of
a

horizontal
collision

of
fundam

ental
rights

w
here

the
levels

of protection
of

the
concurring

rights
is

different
at

one
of

the
abovem

entioned
levels. Such

a
difference

m
a
y

seriously
affect the

balance

betw
een

these
rights

and
m

ay
thus

change
the

outcom
e

of
the

coilision.
It

is
subm

itted
that

in
such

cases
it

m
ay

Se
m

ore
appropriate

to
leave

the
final

balancing
act

to
the

national
judge

rather
than

the
E

C
J.

F
inding

the
b

a
l

ance
betw

een
colliding

rights
often

com
es

dow
n

to
applying,

in
one

form
or

another,
the

principle
o
f

p
ro

p
o
rtio

n
ality

.
T

he
E

C
J

has
a

long
stan

d
in

g
p

ra
c

tice
ofleaving

the
actua

application
or

this
principle

to
tne

nationai judge.

Such
an

approach
in

the
area

of
horizontally

colliding
fundam

ental
rights

is
particularly

instified
by

A
rticle

6, paragraph
3

T
E

U
and

A
rticle

53
of

the

C
haiter

both
of

w
hich

bestow
particular

im
portance

to
the

constitutional

traditions
of M

em
ber

states
in

the
area

of fundam
ental

rights.
L

eaving
the

final
balancing

act
to

the
national

judge
w

ould
thus

allow
the

afo
rem

en

honed
constitutional

traditions
to

be
duly

taken
into

consideration.

Q
6
.

W
h

at
ro

e
d

o
es

th
e

leg
islatu

re
h

av
e

in
g
ran

tin
g

h
o
riz

o
n

tal
effect

to
fu9darnental

rights?
W

h
at

is
its

ro
le

in
o

rd
erin

g
an

d

prioritizing
rights

w
h

ich
m

ig
h

t
coH

ide?
In

particular,
w

hat
is

th
e

in
f!u

en
ce

of
th

e
n

o
n

-d
iscrim

in
aU

o
n

D
irectiv

es
o
n

th
e

ex
ercise

of

o
th

er
fu

n
d
am

en
tal

rights
in

th
e

M
em

b
er

S
tates?

is
m

eznioncd
abcve,

the
horizontal

effect
of

fundam
ental

rights
has
r1o

t

raised
specific

conceptual
problem

s
neither

in
the

case
law

nor
in

the
leg

tsiatv
e

process.
T

.e
legislature

has
so

tar
abstained

from
ordering

or

prioritizing
rlgnts

w
isich

m
ay

collide.
N

onetheless,
tne

influence
or

the

n
o
n
-d

iscrim
in

atio
n

directives
has

been
far-reaching.

In
particular,

the
P

aniam
ent

passed
a

special
law

on
non-discrim

ination
w

hich
provides,

in
te

r
cilia, for

a
specific

quasi-jurisdictional proceoure
to

deal w
ith

d
iscrim

i
natIon

com
plaints.

A
specialbody

w
as

created
to

that
end,the

C
om

m
ission

fai
protection

trorn
m

scrtm
ination.

s
a

result,
the

control
over

the
p

rac
trcal

application
or

tne
non-discrim

ination
rules,

including
the

horizontal
application

thereof
has

intensifled
over

the
last

severai
years,

as
illustrated

by
the

ever-increasing
case

law
of

the
C

om
m

ission.
it

m
ay

be
argued

that
in

p
ractical

term
s,

as
a

co
n
seq

u
en

ce
o
f

th
e

n
o
n
-d

iscrim
in

atio
n

d
irectiv

es,
th

e

p
ro

tectio
n

o
f

th
e

rig
h

ts
based

o
n

the
p

rin
cip

le
o
f

n
o
n
-d

iscrim
in

atio
n

h
as

been
p

rio
ritized

m
co

m
p
ariso

n
w

ith
o

th
er

fu
n

d
am

en
tal

rig
h
ts.

Iii.
C

onsequences
of

the
enify

iotn
force

of
tie

Ei.
C

harter
of

F
uridam

eiita
flights

Q
7.

Is
th

e
C

h
arter

p
erceiv

ed
as

b
ein

g
a

m
ere

000unuation
and

c
o
n

solidation
of

th
e

previous
(i.e.

pro-L
isbon)

so
u
rces

of
EU

fundam
ental

rights
p

ro
tectio

n
;

or
d

o
es

th
e

C
h

arter
p

io
v

id
e

ad
d

ed
w

o
tectio

n
(or

rights)
as

co
m

p
ared

to
the

pro-L
isbon

situation,
if

o
n
e

looks
at

th
e

case
law

in
various

jurisdictions
since

its
en

try
into

force?

T
he

C
harter

should
be

perceived,
ii:

the
flrst placc,

as
a

co
m

in
u
aio

.
an

d
consolidation

of
the

pre-L
isbon

sources
of

E
U

fundam
ental

rights
p
ro

tection.
S

ince
these

sources
—

including
the

E
C

H
R

,
the

constitutional
traditions

and
the

international
obligations

of
M

em
ber

States,
the

S
ocial

C
harters

of
ihe

U
nion

and
the

C
ouncil

ofEu
rope

and
the

jurisprudence
of

the
EC

J
and

the
E

C
H

R
—

already
cover

a
substantial

part
ofthe

fundam
en

tal
rights

enshrined
in

the
C

harter,
the

latter
seem

s
indeed

as
a

token
of

continuation
and

consolidation.
It

is
of

course
possible

to
argne

th
at

certain
rights

enshrined
in

the
C

harter
are

“new
”.T

hese
are

m
ostly

som
e

ofthe
so-called

second
and

third
generation

rights
(e.g.

the
w

orkers’
right

to
inform

ation
and

consultation
w

ithin
the

undertaking,
the

right
to

protection
in

case
of

unjustified
d

is
m

issal,
the

right
to

social
security,

social
assistance

an
d

health
care,

the
right

to
the

protection
or

personal
data,the

right
to

a
high

level
of en

v
iro

n
m

ental
protection,

the
right

to
consum

er
protection,

the
right

to
asylum

,
etc.).Y

et,the
fact

is
that

these
rights

already
enjoy

protection
under

various
E

U
legalinstrum

ents,but
had

hitherto
not

been
considered

as
fundam

ental
rights

in
the

context
ofE

U
law

.
T

he
pre-L

isbon
case

law
of

B
ulgarian

courts
contains

only
sporadic

references
to

the
protection

of
fundam

ental
rights

under
E

U
law

.
T

his
is

explained,
on

the
one

hand,
by

the
difficulty

to
identify

the
exact

E
U

source
ofsuch

rights
and,

on
the

other
hand,

by
the

w
ell established

practice
to

refer
to

other
international

instrum
ents,

such
as

the
E

C
H

R
.

A
pre-

and
post-L

is
bon

com
parison

ofthe
level

and
scope

of
protection

of
fundam

ental
righLs

under
E

U
law

in
the

case
law

ofB
ulgarian

courts
cannot

therefore
be

conclu
sive.

The
case

law
post-L

isbon
how

ever
indicates

that
the

C
harter

has
quickly

taken
place

as
a

prim
ary

source
of

fundam
ental

rightprotection
for

m
atters

com
ing

w
ithin

the
scope

ofE
U

law
.

L
itigants

w
ould

now
often

refer
in

their
claim

s
to

the
C

harter
and

national
jurisdictions

have
already

m
ade

several
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references
for

to
the

EC
J

on
this

m
a
tte

r
3
3

The
apparent

change
in

the
case

law

can
be

explained
by

the
increased

visibility
offundam

ental
rights

protection

under
E

U
law

as
a

result
ofthe

entry
into

force
ofthe

L
isbon

T
reaty.

Q
8.

H
as

th
e

d
istin

ctio
n

m
ad

e
n

th
e

C
h

arter,
especiaH

y
in

ts
o
ffi

cial
E

x
p

lan
atio

n
s

R
eiaU

ng
to

th
e

C
h

arter
of

F
u
n
d
am

en
tal

R
ights

(O
i

2007/C
3

0
3

IO
),

b
etw

eeii
;ghts

an
d

rreeo
o

m
s’

and
‘p

riicip
les

b
een

reflected
in

tte
p
ractice

of
co

u
rts

an
d

leg
islatu

res
n

th
e

resp
ectiv

e
ju

risd
ictio

n
s

1
as

w
ell

as
in

th
e

d
o

ctrin
e?

T
he

d
istin

ctio
n

m
ane

in
the

C
harter

betw
een

principles
and

‘rights
and

freedom
s”

has
not

so
far

been
reflected

in
the

case
law

ofB
ulgarian

courts

or
in

the
doctrine.

It is
how

ever
subm

itted
that

it
m

ay, in
som

e
cases, be

d
if

f1c
u

it
to

draw
a

clear-cut
distinction

betw
een

the
tw

o.
if

w
e

look
closer

at

som
e

oftue
so-called

socio-econom
ic

rights,
such

a
distinction

m
ay

prove

uneasy.
Som

e
of

these
rights

are
already

labelled
as

“hybrid”,
i.e.

co
n
tain

ing
both

“righn”
and

“principles”
—

such
is

the
case

of
the

right
to

social

security
and

social
assistance,

w
hich,

according
to

the
E

xplanations,
co

n

tains
both

elem
ents.

O
thers,w

hich
are

norm
ally

labelled
as

“rights”, such
as

the
right

to
w

ork,
com

e
actually

very
close

to
a

“principle”,
especially

w
hen

it
com

es
dow

n
to

their
justiciability.

Indeed,
w

ithout
proper

im
p
lem

en
ta

tion
tarough

legislative
or

executive
acts,

som
e

ofthe
socio-econom

ic
rights

cannot
give

rise
to

direct
ciaim

s
for

positive
action

by
the

U
nion’s

in
sti

tutions
or

M
em

ber
stares

authorities,
in

other
term

s,
sndividuals

cannot
directly

rely
on

them
as

part
ofa

law
suitto

assert
a

right
of access

or
request

the
creation

of
benefits

or
services.

If
these

socio-econom
ic

rights
are

not
enforceable

per
se,

the
courts

should
nonetheless

take
them

into
account

as
“principles”,

particularly
w

hen
they

have
to

interpret
or

review
the

legality
of legislative

or
executive

acts.
T

he
opposite

is
also

true.
Som

e
“principles”

actually
com

e
very

close
to

a
“right”.

For
instance,

the
integration

of persons
w

un
disabilities

A
rticle

26
ofthe

C
harter)

is
labelled

in
the

E
xplanations

as
a

“principle”,
w

hich
m

eans
that

it
cannot

give
rise

to
direct

claim
s

for
p
o
si

tive
ac.ion.

T
his

how
ever

m
ay

not
alw

ays
hold

true,
at

least
under

national
law

,
w

het e
such

a
claim

(for
instance,

ensuring
sonic

form
of

access
to

a
public

building
as

a
prereq.Iisite

for
the

exercise
of the

person’s
other

f
u

r
1d
a
-

m
ental

rights)
m

ay
notbe

inadm
issible.

C
-394111,Belov;

C
-249/I1, B

yankov;
C

-27/ll, V
inkov; C-434/1O

, A
ladzhov;C

-430/IG
,

G
aydarov;C

-339110, Esiov.

IV
.

C
o

n
scq

u
en

es
of

the
a
c
c
sso

ii
of

the
W

in
the

E
C

h

Q
9.

D
o

es
EU

accessio
n

to
th

e
E

C
H

R
overall

ad
d

to
th

e
p

rO
tectio

n

of
fu

n
d
am

en
tal

rights
of

citizen
s;

d
o
es

it
o

u
tw

eig
h

the
p
ro

ced
u
ral

co
m

p
licatio

n
s

to
w

h
ich

it
m

ay
give

rise,
for

in
stan

ce
w

h
en

th
e

EU

is
co

-resp
o
n
d
en

t,
an

d
m

o
re

esp
ecially

w
h
en

a
prior

in
v
o
lv

em
en

t

of
th

e
ECJ

in
a

case
p

en
d

in
g

at
th

e
E

C
tH

R
w

o
u
ld

b
eco

m
e

p
o
ssib

le?

Itis
subm

itted
that

E
U

accession
to

the
E

C
IIR

is,before
all,

a
sym

bolic
g
es

ture
of politicalw

ill.
It w

ould
add

very
little,

ifanything,
ta

the
substantive

scope
of the

fundam
ental

rights
w

hich
are

subject
to

protection
under

E
U

law
,

especially
now

after
the

entry
into

force
of the

L
isbon

T
reaty.

O
n

the

one
hand,

the
E

U
C

harter
of

F
undam

ental
R

ights
contains

a
m

uch
longer

list
of rights

w
orthy

of protection
than

the
EC

I-IR
. A

s
far

as
the

rights
w

hich

com
e

under
both

instrum
ents

are
concerned,

it
is

clear
that

the
sobstantive

scope
of

som
e

of
them

is
w

ider
under

the
C

harter
than

under
the

E
C

H
R

.

T
he

E
C

H
R

can
therefore

be
seen

as
a

m
inim

um
standard

w
hich

is
already

ensured
by

the
C

harter
w

hich
has

becom
e

binding
law

.
O

n
the

other
S

and,

long
before

the
L

isbon
T

reaty,
the

E
C

J
has

consistently
taken

into
account

and
observed

both
the

E
C

H
R

and
the

case
law

of the
S

trasbourg
court.

Itcannot
how

ever
be

excluded
that

in
certain

areas
of E

U
law

the
acces

sion
to

the
E

C
H

R
m

ay
eventually

bring
about

significant
changes.

O
ne

such

area
is

ELI
com

petition
law

w
here

it has
been

argued
thatv

ario
u
s

basic
p

rirc
i

pies
and

notions,as
w

ellas
the

system
itself,are

incom
patible

w
ith

the
E

C
H

R
.

W
ithoutbeing

necessary
to

em
bark

on
this

endless
debate,

itshould
be

noted,

for
the

purposes
ofthis

paper,
thatthis

view
is

not
shared

by
she

author.
T

he
accession

to
the

E
C

H
R

w
ould

how
ever

entail
a

num
ber

of
p

ro
ce

dural
com

plications.
O

bviously,
one

ofthem
is

the
fear

that
the

S
trasbourg

court
w

ill
eventually

have
to

rule
upon

(indirectly)
the

separation
of

co
in

petences
betw

een
the

U
nion

and
its

M
em

ber
States

w
hich

is
a

delicate
issue

reserved
exclusively

—
and

it
should

rem
ain

so
—

for
the

E
C

J.
It

ss
dilficult

to
envisage

a
satisfactory

solution
to

this
problem

.
T

he
autom

atic
add-up

of
the

E
U

as
co-respondent

in
cases

w
here

the
respondent

M
em

ber
State

has
supposedly

im
plem

ented
or

applied
E

U
law

as
a

possible
solution

has
its

draw
backs.

In
the

event
the

S
trasbourg

court
fin

d
s

a
violation

o
fthe

E
C

H
R

and
condem

ns
both

the
E

U
and

the
M

em
ber

State,
it

w
ould

supposedly
do

so
w

ithout
saying

—
since

it
has

no
com

petence
in

that
regard

—
w

hether

the
illegality

resulted
from

the
autonom

ous
action

of
the

M
em

ber
State,

from
E

U
law

alone
or

from
a

m
ixture

of
both.

In
case

of
disagreem

ent

betw
een

the
E

U
and

the
M

em
ber

State
—

w
hich

m
ay

affect
the

execution
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of
the

S
trasbourg

u
ag

em
en

t
—

how
should

this
be

resolved?
By

creating
yet

another
specific

procedure
before

the
EC

J?

A
nother

com
plication

stem
s

from
the

errisag
eu

“prelim
inary

refer

ence
rrom

S
trasboarg

to
L

uxem
bourg

in
cases

w
here

the
n
J

had
not

had

m
e

opportunlty
to

r
J
e

opor.
m

e
vancitty

ofan
act

of cue
E

L
w

ith
regaro

o

rundam
entai

rights.
T

hu
w

ouid
unaoubtedly

place
an

o
tn

e
procedural

o
u
r

den
on

ooth
courts,

w
ouid

cause
further

delays
and

w
ould

raise
concerns

about
the

effective
nature

cf the
available

rem
edies

w
ith

reg
ad

,
in

p
artica

lar,
to

their
lim

e
span.

A
further

com
plication

m
ay

ariso
from

the
possibility

of M
em

ber
States

to
sue

the
E

U
in

S
trasbourg

(A
rticle

33
E

C
H

R
).

If
this

is
allow

ed,
M

em
ber

States
m

ay
decide

to
take

up
their

case
in

S
trasbourg,

once
they

have
lost

in
L

uxem
bourg.

T
his

m
ay

apply
to

both
actions

for
annulm

ent
and

the

infringem
ent

actions.
Such

a
possibility

m
ay

create
unw

anted
tensions

inside
the

U
nion

and
jeopardize

its
institutional

equilibrium
.

It
is

tnerefore
subm

itted
that

the
procedural

com
plications

w
hich

E
U

accession
to

the
E

C
H

R
m

ay
entail

outw
eigh

the
resulting

hypothetical
—

and
m

arginal,
if

at
all

—
strengthening

of
the

protection
of

fundam
ental

rights
in

the
EU

.

Q
1O

.
T

h
e

E
C

tH
R

B
osphorus

ru
lin

g
ex

em
p
ts

M
em

b
er

S
tate

actio
n

co
v
ered

by
EU

law
from

scrutiny
o
n

th
e

reb
u
ttab

le
assu

m
p
tio

n
of

an
overall

co
n
fo

rm
ity

of
EU

m
easu

res
w

ith
the

E
C

H
R

?

—
Is

th
is

‘d
o
u
b
le

stan
d
ard

’
of

rev
iew

o
f

M
em

b
er

S
tate

actio
n
.

d
ep

en
d
in

g
on

w
h
eth

er
it

is
d
eterm

in
ed

au
to

n
o
m

o
u
sly

o
r

on
th

e

basis
of

EU
law

,
justified

an
d

accep
tab

le
to

all
M

em
b
er

S
tates?

—
H

ave
n
aio

n
al

co
u
rts

follow
ed

the
B

osphorus
ruling

in
th

eir
case

law
w

h
en

p
arties

invoked
th

e
E

C
H

R
?

—
D

o
es

th
e

B
osphorus

p
re

su
m

p
tio

n
h
av

e
th

e
o
v
erall

e
ffe

c
t

of
sh

iftin
g

th
e

u
ltim

ate
au

th
o
rity

co
n
cern

in
g

th
e

q
u
estio

n

w
h
eth

er
E

C
H

R
rig

h
ts

h
av

e
b
een

in
frin

g
ed

from
S

trasb
o
u
rg

to

L
uxem

bourg?
—

W
ill

th
e

B
ospfrorus

p
resu

m
p
tio

n
b
e

ten
ab

le,
also

in
light

of
th

e

p
u
rp

o
ses

of
accessio

n
to

th
e

E
C

H
R

?

T
ne

B
osphorus

jurisprudence
has

secured
a

particularly
im

portant privilege

for
E

U
law

in
that

it creates
a

presum
ption

ofits
overall conform

ity
w

ith
the

E
C

H
R

.
D

espite
its

m
any

critics,
one

should
not

light-heartedly
discard

the

against
the

signatories
to

hc
C

onvention.
‘[he

judgm
ent

in
B

usphorus
is

deeply
rooted

in
the

idea
that

the
rule

of law
and

the
prutection

of
fu

n
d
a

m
ental

rights
are

inherent
Ic

tue
E

U
,

an
idea

w
hi,h

is
hardiy

debatable
in

itself.
It is

how
ever

also
true

that
the

B
osphorus

presuinuion
w

as
created

to

a
large

extent
due

tc
the

fact
that

at
that

tim
e

the
E

U
w

as
not

a
signatory

to

the
E

C
H

R
.

U
pon

E
U

accession,the
B

osphorus
jurisprudence

w
ould

becom
e

less
tenable,

us-hess
it is

incorporated,
in

one
w

ay
or

another, in
the

accession

agreem
entitself

W
e

have
no

inform
ation

of
B

ulgarian
courts

having
relien

upon
the

B
osphorus

presum
ption

in
cases

w
here

parties
have

invoked
the

E
C

H
R

.

V
.T

he
fu

tu
re

of
fundam

enial
rights

protection,
aiin

u
a

and
E

uropean,
in

the
EU

as
“area

tf
fundam

ental
‘ights”

Q
il.

Is
th

e
in

terp
retatio

n
w

h
ich

th
e

EC
J

has
so

far
given

of
th

e
g
e
n

eral
p
ro

v
isio

n
s

o
n

th
e

sco
p
e

of
th

e
C

h
arter,

its
relatio

n
to

n
atio

n
al

co
n
stitu

tio
n
al

rig
h
ts

an
d

h
u
m

an
rig

h
ts

treaties,
an

d
o
n

re
stric

t

ing
th

e
ex

ercise
of

rig
h
ts

(T
itle

V
II

o
f

th
e

C
h
arter)

lo
o
k
ed

u
p
o
n

favourably?

It
is

obvious
that

the
authors

of the
C

harter
have

sought
to

put
into

place

special
precautions

in
order

to
define

the
boundaries

of
its

application

am
idst

fears
of

a
possible

extension
of

E
U

com
petencea.

the
resulting

text

of
A

rticle
51

seem
s,

at
first

sight,
to

set
clear

lim
its

to
the

application
of

the
C

harter.
T

hose
lim

its
should,

in
a

lot
of

cases,
be

easy
to

com
ply

w
ith.

A
further

look
into

the
issue

how
ever

reveals
a

num
ber

ofpotential
p
ro

b

lem
s,

a
certain

“grey
area”

w
hich

m
ay

or
m

ay
not

fall
w

ithin
the

scope
of

the
C

harter.
A

ccording
to

A
rticle

51,
paragraph

1,M
em

ber
States

should

com
ply

w
ith

the
C

harter
“only

w
hen

they
are

im
piernenting

U
nion

law
”.

T
he

exact
m

eaning
of

this
proviso

m
ay

cause
uncertainties

w
hen

it
com

es

to
its

application
in

practice.
O

ne
exam

ple
is

the
classical

scenario
of ad

o
p
t

ing
national

m
easures

im
plem

enting
a

U
nion

directive.
T

hese
m

easures

w
ould

som
etim

es
contain

not
only

the
prescriptions

follow
ing

fo
n
c

the

directive
but

also
com

plem
entary

provisions
w

hich
the

M
em

ber
State

has

taken
autonom

ously,
albeit

in
the

context
of

its
obligation

to
im

plem
ent

the
E

U
directive.

Should
these

com
plem

entary
provisions

be
considered

as

“im
plem

enting”
E

U
law

?
A

nother
exam

ple
is

the
situation

w
here

E
U

law

allow
s

for
derogations

and
a

M
em

ber
State

adopts
a

m
easure

w
hich

falls

B
osphorus

jurisprudence
as

creating
double

standards
or

as
discrim

inatory
w

ithin
the

scope
of

the
derogation.

S
hould

such
a

m
easure

be
considered
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as
“im

plem
enting

E
U

law
”?

‘Let
an

o
th

er
exam

ple
m

ay
be

draw
n

from
the

principle
of

effectiveness
w

hich
requires

th
at

M
em

ber
S

tates
take

all
n
eces

sary
m

easures
to

ensuie
the

effective
ap

p
iicau

in
of

E
U

ia
.

W
hen

M
em

ber

States
nripose,

tor
instance,

crim
inal

san
ctio

n
sfo

r
breaches

of E
u

law
, w

ith

out
E

U
law

expressly
im

p
o
sin

g
such

an
obligation

upon
M

em
ber

S
tates,

are
they

“im
plem

enting
U

nion
law

”?
T

hese
queries

exem
plify

the
possible

uncertainties
su

rrau
n

d
g

the
au

cno:nous
character

of the
national

m
eas

ure
in

question.
T

hese
uncertainties

could
m

ake
elusive

the
contours

of
the

area
otherw

ise
exclusively

reserved
for

the
national

bills
or

rights.

T
he

m
atters

w
hich

rem
ain

clearly
a
ts

id
o
f

the
scope

o
f

E
U

law
,

an
d

th
erefo

re
outside

of
the

scope
of

th
e

C
h
arter,

in
o
th

er
w

ords,
outside

of

the
“grey

area”,
are

not
sa

re
d

from
possible

controversies
either.

A
n

easy

answ
er

m
ay

be
that

the
M

em
ber

States’
bills

of rights
rem

ain
unaffected

and

therefore
fuily

appIicable
as

long
as

the
m

atter
falls

nuislue
E

U
law

.
T

his

conciusson,
a
lth

o
u
g
h

it
is

in
principle

correct,
is

how
ecer

tem
p
ered

by
at

least
one

fu
rth

er
interrogation.

W
ould

it
b

e
ten

ab
te

at
all

to
m

aintain
tw

o

parallel
system

s
of

h
u
m

an
s

rig
h
ts

p
ro

tectio
n
,

one
based

on
the

n
atio

n
al

constitution
for

the
m

atters
rem

aining
outside

of
the

scope
o
f

E
U

law
,

and

the
other

based
on

the
E

U
C

harter
for

the
m

atters
com

ing
w

ithin
the

scope

of E
U

law
?

W
hile

such
a

distinction
is

in
theory

possible
and

could
in

m
any

cases
be

applied
in

order
to

flnd
concrete

solutions,
it

is
hsghiy

q
u
estio

n
ab

le

w
hether

it
is

reasonable
and

justifiable
to

proceed
that

w
ay

since
chis

w
ould

raise
questions

about
the

very
“fundam

ental”
nature

of the
respective

right.

Such
an

approach
m

ay
result

into
securing

a
different

level
of protection

for

the
sam

e
right

depending
on

w
hether

it
com

es
under

E
U

law
or

not. A
m

ore

appropriate
solution

m
ay

consist
in

tr
y

in
g

to
av

o
id

conflicts
betw

een
the

r
o

w
h
en

e’er
th

is
is

o
ssth

ie
H

ow
ever,

in
cases

w
here

th
ere

are
m

atetia

differences
betw

een
the

tw
o,

the
problem

s
m

ay
prove

difficult
to

resolve.

Q
12.

iS
th

ere
a

g
en

erai
EU

hum
an

rig
h
ts

co
m

p
eten

ce,
o
r

sh
o

u
ld

th
e
re

b
e

su
ch

c
o
m

re
te

n
c
e
?

W
h
at

are
th

e
im

p
licatio

n
s

fo
r

th
e

fu
tu

re
of

the
E

C
H

R
svsterri

of
p
ro

tectio
n

of
rights?

T
here

is
nc

general
E

U
hum

an
rtghrs

com
petence.

A
rticle

51
of

the
C

harter

confirm
s

that
national

authorities, w
hen

they
act

outside
the

scope
of

E
U

law
,

are
act

bonnd
by

its
provisions.

O
ne

exam
ple

w
here

the
E

C
J

drew
that

lir
1e

and
declined

to
give

a
prelim

inary
ruling

precisely
on

the
basis

of
the

lim
ita

tions
placed

upon
the

field
of application

of
the

C
harter,

is
the

case
E

sto
v

3
4
.

T
he

fu
tu

re
accession

of
the

E
U

to
the

E
C

H
R

w
ill

increase
the

im
p
o

r

tance
of the

latter
due

to
the

judicialm
echanism

that
w

illbe
u
t

into
place.

O
ne

consequence
is

that
the

provisions
and

the
case

law
of the

E
C

tH
R

w
ill

now
appear

even
m

ore
often

in
the

case
law

of
the

EC
J

w
hich

w
ill

have
to

m
ake

sure,
under

the
threat

of
an

ever
possible

sanction
by

S
trasbourg,

that

the
fundam

ental
rights

protection
that

it
oilers

is
at

least
equivalent

to
that

of the
S

trasbourg
court.

A
nother

consequence
is

that
tile

E
uropean

court
itt

S
trasbourg

w
illbecom

e
the

ultim
ate

judge
in

the
area

o
f

fundartenta1
rights

protection
in

the
EU

.
T

he
reverse

process
is

also
possible,

G
iven

that
the

C
harter

provides
a

w
ider

protection
offundam

ental rights
than

the
E

C
H

R
,

tile
latter

m
aY

be
in

flu

enced
thereby.

The
case

law
of the

E
C

tH
R

already
contains

exam
ples

w
here

it

referred
to

the
C

harter
in

order
to

justify
a

broader
conception

of the
protec

-

tion
of

a
fundam

ental
right

under
the

C
o
n
v

en
tio

n
.

3
5

In
addition,

the
E

C
tH

R

has
declared

the
C

harter
a

“source
of in

sp
iratio

n
”,

3
6

T
his

process
should

retain

our
attention

since
it

exem
plifies

the
influence

the
C

harter
has

and
w

ill
exert

upon
the

E
C

H
R

.
G

iven
that

the
C

harteris
undoubtedly

m
ore

advanced,
m

ore

com
plete

and
m

ore
thorough

that
the

C
onvention,

this
process

can
only

be

beneficialfor
the

overallprotection
of hum

an
rights

in
E

urope.

Q
13.

W
h
at

role
sh

o
u

ld
be

en
v

isag
ed

for
EU

in
stitu

tio
n

s
as

to
fu

n
d
a

m
en

tal
rig

h
ts

p
ro

tectio
n

w
ith

in
a

m
o
re

p
o
ly

cen
tric

co
n
stitu

fio
n
al

sy
stem

of
E

urope?
W

ould
you

co
n
clu

d
e

on
th

e
basis

of
the

d
e
v

e
l

o
p

m
en

t
of

th
e

ev
er-w

id
en

in
g

sco
p
e

o
f

EU
law

an
d

fu
n
d
am

en
tal

rights
activity,

as
w

ell
as

y
o

u
r

d
iscu

ssio
n

of
th

e
p

rev
io

u
s

q
u
estio

n
s

in
y
o
u
r

rep
o

rt,
th

at
a

g
rad

u
al

b
u
t

d
efin

ite
tran

sfer
o
f

h
u
m

an
rights

In
its

ju
d
g
m

en
t

from
July

11,
2002.

C
hristine

G
oodw

in
v.

U
nited

K
ingdom

(N
o.

28957195)
the

E
C

tH
R

recognized
the

right
of transsexuals

io
m

arry
a

partner
w

hose
sex

is
the

sam
e

as
the

transsexual’s
previous

sex.
In

so
doing, the

C
o
u
rthad

to
m

ove
aw

ay
from

the
strict

sense
of

A
rticle

12
E

C
H

R
(“m

en
and

w
om

en
have

the
right

to

m
arry”)

by
invoking

the
broader

w
ording

ofA
rticle

9
of the

C
harter,w

hich
genendly

recognizes
the

“right
to

m
arry.”

In
the

follow
ing

years
the

E
C

tH
R

started
to

refer
to

the
C

harter
m

ore
often

(see, for
exam

ple.judgm
ent ofA

pril
19,2007,

V
ilho

E
skelinen

and
others

v.
F

inland,
N

o.
63235/00,w

here
the

E
C

tH
R

referred
to

A
rticle

47
of

the

C
harter

and
the

E
xplanation

R
elating

to
it; judgm

ent
of

N
ovem

ber
12,

2008,
D

em
ir

and
B

aykara
v.T

hckey,
N

o.34503/97,
w

here
the

E
C

tH
R

referred
to

A
rticles

12
et 28

of

the
C

harter;
judgm

ent
of

17
S

eptem
ber

2009,
S

coppola
v. Italy

(N
c,.

2),N
o.

0249103,

w
here

the
EC

tH
R

referred
to

A
rticle

49
of the

C
harter

and
the

case
law

of the
E

C
j).

36
See, for

exam
ple,judgm

ent
of N

ovem
ber

12,
2008,D

em
ir

and
B

aykara
v. Turkey,

N
o.

34503/97.

C
-339/10, order of the

C
ourt

from
12

N
ovem

ber
2010.
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p
ro

tectio
n

has
tak

en
p
lace

from
M

em
b

er
S

tates
to

th
e

EU
an

d
from

th
e

C
o
u
n
cil

of
E

urope
a
rd

E
C

H
R

to
th

e
a;?

E
U

institution
should,

in
the

first
place,

review
their

adm
inistrative

p
rac

tices
in

the
light

of
the

C
harter

and
the

E
C

H
R

.
T

his
holds

particularly

true
for

a
num

ber
of

areas
of

E
U

law
w

here
the

E
uropean

C
om

m
ission

has
investigative

pow
ers

—
co

m
p
etitio

n
jaw

,
state

aids,
an

ti-d
u

m
p

in
g

and
countervailing

m
easures,

fraud
investigations,

etc.
In

these
areas

the

C
om

m
ission

should
undertake

to
review

w
ith

m
eticulous

care
certain

aspects
of its

adm
inistrative

practices.
in

particular,
the

role
of the

hearing

officer
should

be
reinforced.

The
E

uropean
O

m
buesm

an
can

m
ake

sig
n
ifi

cant
contribution

to
the

review
process.

T
he

E
uropean

P
arliam

ent
should

also
p
it

into
place

a
m

echanism
w

nich
w

ould
allow

scrutiny
of every

leg
is

lative
proposai

in
the

light
of

the
C

harter
and

the
E

C
H

R
.

It
can

certainly
be

concluded
that

a
gradual

but
definite

transfer
of

hum
an

rights
protection

from
M

em
ber

States
to

the
E

U
has

and
is

taking

place.
T

his
process

had
already

begun
before

the
L

isbon
T

reaty
as

a
result

of
the

case
law

of
the

EC
J

w
hich

had
recognized

som
e

of
the

fundam
ental

rights
as

general
principles

of
E

U
law

on
the

basis
of w

hicn
it

review
ed

rue

com
patibility

or
national

or
private

thorizontal)
m

easures
tailing

w
ithin

rue

scope
of E

U
law

.
W

ith
the

entry
into

force
of

the
L

isbon
T

reaty
this

process

has
becom

e
definite

and
irrevocable.

W
here

in
the

past
hum

an
rights

p
ro

tection
w

as
entrusted

to
national

constitutional
law

,
even

w
hen

a
national

m
easure

cam
e

w
ithin

the
scope

of E
U

law
,

since
the

EU
had

at
the

tim
e

no

binding
bill

of
rights,

E
U

law
has

now
officially

taken
over

ihis
area

of fu
n

dam
ental

rights
protection.

it
seem

s
how

ever
m

ore
difficultto

assert that
a

transfer
of hum

an
rights

protection
from

tue
C

ouncil
of

E
urope

and
the

E
C

H
R

to
the

E
U

has
or

is

taking
piece.

W
hile

such
a

view
could

find
com

fort
in

the
B

osphorus
p
re

sum
ption,

the
future

accession
of

the
E

U
to

the
E

C
H

R
and

the
possible

abandon
of

tha.
presum

ption,
has

put
the

issue
under

a
different

light.
It

is

true
that

n
e

E
U

has
gradually

started
to

deal
in

an
ever

expanding
m

an

ncr
w

ith
hum

an
rights

issues.
it

is
also

true
that

the
E

C
tH

R
itseifis

taking

inLo
account

the
C

harter
as

a
source

of
in

sp
iratio

n
.

3
7

T
his

does
not

h
o
w

ever
necessarily

m
ean

that
hum

an
rights

protection
has

been
“transferred’

from
the

C
ouncil

of nurope
to

the
EU

.
T

he
future

accessscn
of the

to
the

E
C

H
R

w
illhave

as
a

consequence.
am

ong
other

things,
that

the
fInal

w
ord

on
hum

an
rights

protection
w

ill
be

reserved
for

S
trasbourg.

Q
14.

A
lth

o
u
g
h

fu
n

d
am

en
tal

rig
h
ts

p
ro

tectio
n

in
th

e
EU

has
b
een

trig
g
ered

by
M

em
b
er

S
tate

co
u
rts,

th
e

co
m

m
o

n
constitU

tjO
fl&

j
trad

itio
n
s

o
f

M
em

b
er

S
tates

o
n

fu
n
d
am

en
tal

rig
h
ts

p
ro

tectio
n

h
av

e
n
o
t

fu
n
ctio

n
ed

as
an

im
p
o
rtan

t
d

irect
so

u
rcc

o
f

p
ro

tectio
n

in
th

e
case

law
o
f

th
e

E
C

),
T

his
g
iv

es
rise

to
th

e
g
en

eral
q

u
e
s

tio
n

w
h
at

th
e

ro
le

o
f

th
e

co
m

m
o

n
an

d
in

d
iv

id
u

al
co

n
stitu

tio
n
al

trad
itio

n
s

can
b
e

at
p
resen

t
an

d
in

f
u

tu
r
e
.

It
is

clear
that

national
constitutional

fundam
ental

rights
protection

w
ill

eventually
undergo

som
e

sort
ofm

etam
oiphesis.

A
t

this
srae,

w
e

can
only

speculate
as

to
w

hat
the

outcom
e

ofthis
nietanorphosls

m
ay

be.
Itis

certainly
possible

to
argue

that
the

im
portance

ofshe
national

bills
of

rights
w

ill
be

w
eakened

over
tim

e
as

large
chunks

ot
national

law
have

now
to

com
ply

w
ith

EU
,

and
not

national
standards

of
fundam

ental
rights

protection.
Y

et,
certain

areas
of

law
rem

ain
exclusively

reserved
for

the
national

law
(on

condition
that

itcom
plies

w
ith

the
E

C
H

R
).although,

as
w

e
saw

in
our

reply
to

Q
uestion

11,this
m

ay
also

prove
to

be
elusive.

T
he

C
harter

itselfpays
tribute

to
national

constitutional
traditions,

if
a

given
m

atter
com

es
w

ithin
the

scope
of

E
U

law
,

it
is

obvious
that

it
should

first
and

forem
ost

be
consistent

w
ith

the
C

harter.
N

onetheless,
A

rticle
52,

paragraph
4

thereofm
akes

a
praisew

orthy
attem

pt
to

strike
a

difficult
b
a
l

ance
as

itprovides
thatinsofar

as
the

C
harter

recognises
fundam

ental
rights

as
they

result
from

the
“constitutional

traditions
com

m
on

to
the

M
em

ber
States”,those

rights
shallbe

interpreted
in

harm
ony

w
ith

those
traditions,

It
rem

ains
to

be
seen

w
hat

the
actual

ieach
ofthis

provision
w

ould
be

in
p

rac
tice,

the
input

from
the

E
C

J
being

ofparticular
im

portance
in

this
regard.

O
verall,

it
shouldn’t

be
unjustifiably

difficult
to

take
due

account
of

this
provision

in
the

case
law

.
It

should
how

ever
be

noted
that

there
are

at
least

tw
o

prelim
inary

questions
w

hich
aw

aitan
answ

er.
First,

w
hat

sort
of

rights
and/or

principles
qualify

as
“constitutional

traditions”,
L.is

highly
unlikely

thatM
em

ber
States

have
a

ready
answ

er
to

that
query

Itis
possible

that
they

try
to

argue
that

all
fundam

ental
rights

and
principles

w
hich

are
enshrined

in
national

constitutions,
are

part
of

their
constitutional

traditions.
T

he
approach

of
the

E
C

J
m

ay
how

ever
be

m
ore

restrictive.
Second,

A
rticle

52
refers

only
to

the
constitutional

traditions
c
o

m
m

o
n

to
the

M
em

ber
States.

The
C

harter
does

not
say

m
uch

about
individual

constitutional
traditions.

See
the

reply
to

the
previous

question.
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Itis
subm

itted
that

even
though

the
C

harter
has

failed
to

take
due

account
of the

constitutional
traditions

w
hich

cannot
be

considered
as

“com
m

on”,
it

w
ould

not
be

w
ise

to
com

pletely
disregard

them
.

V
ery

often
they

are
the

expression
oflocal

sensitivities
w

hich
a

society
m

ay
deem

to
be

essential or
inherent

to
its

very
structure.

A
possible

w
ay

ofgetting
around

that
p
ro

b
lem

,w
hile

taking
into

consideration
the

individualconstitutionaltraditions
ofa

M
em

ber
State

in
a

particular
case,

is
to

leave
the

final
appraisal

ofthe
proportionality

ofa
given

m
easure

to
the

nationalcourt,
thus

allow
ing

it,as
the

case
m

ay
be,to

accountfor
the

specific
constitutional

traditions
of that

M
em

ber
State.

T
he

possible
divergences

betw
een

the
scope

and
level

of protection
of

fundam
entalrights

on
E

U
leveland

on
nationallevelshould

nothow
ever

be
exaggerated.In

m
ostcases

a
“peaceful”

and
a

perfectly
com

patible
co-exist

ence
should

be
perfectly

possible.In
the

rare
cases

ofintolerable
differences,

solutions
should

be
sought

on
a

case
by

case
basis,possibly

along
the

lines
indicated

in
the

presentsubm
ission.


